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Commentary on and Potential Additions to Suggested Instant Runoff Voting Charter Amendment Language

This document aims to provide some insight into the reasoning behind several provisions in the suggested IRV Charter Amendment Language provided by Ferndale for Instant Runoff Voting. We hope that it helps the Council and Election Commission understand why we suggested the inclusion or particular phrasing of certain sections. The document also aims to address potential additions or revisions that the Council and Election Commission may wish to make to the suggested language. The reasoning behind various contingencies is discussed.
Comments on Provisions in the Suggested IRV Charter Amendment Language:

The first part of the suggested amendment language consists simply of definitions and a basic procedural description of how Instant Runoff Voting will work. That section is rather self-explanatory. However, some of the provisions in the second section of the language demand explanation or are elucidated by it.

(2) Skipped and duplicate rankings – The goal of all elections is to give the voter’s intent the highest regard. Therefore, this provision ensures that a voter who skips the 1st choice and lists a 2nd choice, for example, has that vote counted for the second choice in the first round – that being his highest ranked continuing candidate in that round – in accordance with the IRV process described in the first section of the amendment. IRV is all about minimizing wasted votes and this provision helps further minimize the number of wasted votes, ensuring that every voter’s intent is inferred to the greatest extent possible.

If a voter ranks two candidates with the same ranking, then upon reaching a round of counting in which this ranking is the highest remaining on their ballot, the ballot normally would be exhausted. However, with computerized tallying, it is possible to even further reduce the number of wasted ballots by instead splitting their vote in that round. For instance if a voter ranked two candidates as their second choice, when their ballot is being counted for second choices, they could give ½ of a vote to each candidate, rather than being eliminated. This virtually eliminates any risk of spoiled ballots at all, but such an addition is only optional and we leave it to the future discretion of Council and the people to pass an ordinance implementing this aspect of the process if desired

(4) Ties – It is our understanding from Chapter 4, Section 27 of the charter that ties are currently broken by lots with the candidates present. In a multi-round election, it may not always be possible to call the tied candidates in person to be present before continuing counting. If this issues proves problematic, we suggest one of several options. One is that ties are broken by lots, but that the necessity for candidates to be present in person be waived. Should the Council disagree, there are other options available, none of which is necessarily a best procedure. The 
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important thing is that whatever tie-breaking method is preferred be in accordance with state law. Some other options include:
· “Ties shall be settled by randomly selecting which tied candidate to eliminate.”

Or

· “Ties shall be settled by examining the standing of the tied candidates in the previous rounds of counting. The candidate who was behind at the most recent previous round of counting in which the candidates were not tied shall be eliminated.”

While we believe that our suggested version of provision 4 is sufficient, we offer these options to the Council at their discretion.

Note that you only have to break ties between the 2 (or more) last place candidates, so whether that occurs in the first round or the final round, you break the tie the same way. 

We received advice from two experts on this issue. Terry Bouricius, a nationally-known expert on IRV campaigns from the Center for Voting and Democracy said:

“That existing charter language for ties [the current Ferndale tiebreaking method] is obviously unworkable for IRV, so you need to know if there is some workable state law that applies if there is no specific tie-breaking provision in your new draft charter. Otherwise you need to specify a tie-breaker method such as this..."In case of a tie between two or more candidates at any stage of the vote tally, the candidate to be eliminated first shall be selected by drawing lots or other equally random selection method."

On this issue, another expert, Caleb Kleppner, one of the major players in the successful campaign to implement IRV in San Francisco, and also of the Center for Voting and Democracy said:

“Terry's language on ties is fine, but state law may well require the notification and presence of candidates or their representatives at the tie breaking.  I think I'd prefer to leave the language as something like, "Ties at any stage shall be broken by the same method that would apply to any other municipal election."  And since the charter already spells it out, I think you're set.  Remember that ties aren't going to happen; you just need to write the language in a way that doesn't freak people out when they read the charter.”

(5) Facilitating Ballot Counting – This provision allows several candidates who are tied with a very low number of votes, so low that they have no mathematical chance of winning whatsoever, to be eliminated simultaneously, rather than going through tedious tie-breaking measures which are guaranteed to have no effect on the outcome of the election.
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(6) Take Effect -While the current language suggests implementation by November 2005 unless certified not feasible at least 120 days before that time, there are other options. Another potential option open to the council is that if they certify that IRV is not feasible for the next election, that a “delayed” runoff process would be used for that election. In other words, if IRV is not feasible for 2005, it will be used in 2007, and in 2005 instead, a separate election will be held pitting the top two candidates against each other if none has a majority. This ensures that even if IRV is unable to be implemented by November 2005, a majority winner will still be obtained in that year’s mayoral election.
Possible Additions to the Amendment Language:

Council and the Election Commission may wish to consider the following additions to the amendment:

· Compatible voting equipment:  A provision could be added to ensure that future voting machines are compatible with IRV stating as follows: “Any voting system, vote tabulation system, or similar or related equipment acquired or used by the City shall have the capability to accommodate the Instant Runoff Voting method.”

· Use of IRV in City Council Replacement Elections: Instant Runoff Voting is best used for single-seat elections, and therefore is not appropriate for multiple seat Council elections (though there are other methods, which may be pursued in the future, that can be used for multiple seat elections to bring similar benefits to those that IRV brings to single seat elections). However, IRV could be used when a single Council member’s seat becomes vacant and a special election is held to fill that single vacant seat. Council may wish to consider amending the charter to also allow IRV in such a situation.

· Severability: Council and the Election Commission may wish to consider adding a severability clause so that if one part of the amendment is challenged on a technicality, the rest of the amendment still goes into effect. For instance, if someone challenges the method of breaking ties, this challenge would not then hold up the entire process.

Does state law or Ferndale’s charter already provide for this? If not, you may want to put in the amendment language to the effect that: “This charter amendment is severable:  If any section of this charter amendment is held invalid by a court, all other sections shall remain in effect.” 

Caleb Kleppner of the Center for Voting and Democracy advised:

“I would try to lift a severability clause from another charter amendment.  The intent of your language is clear, but legal beavers might prefer some other actual language. And god forbid that Michigan has a quirk preventing severability. I can't imagine that, but you don't want to take anything for granted when you put language in a charter.”
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His colleague Terry Bouricius, also of CVD, offered:
“The issue of severability in many states is settled law one way or another
as a result of prior precedent, so it would be good to ask the City Attorney if severability is universally assumed by the court in Michigan, or if it needs to be stated in the charter amendment...also, the charter may already have a blanket severability clause covering the entire charter (and thus your amendment if it passes).
Conclusion

These are our best suggestions with our knowledge of the Ferndale charter and Michigan state law. A review of state law may show that some of the issues, such as write-ins, are covered there, and thus need not be dealt with in detail in the amendment, though it may be good to have them included explicitly just in case. Another option is to declare that certain policy details will be addressed in a separate ordinance, for example:

“The city council shall establish by ordinance all necessary policies and procedures for conducting instant runoff voting elections in compliance with this charter and in a manner that honors the intent of each voter as much as possible." 

However, we feel that it is best to settle as many of the specific details as possible in this amendment so that the voters may be the authority on such issues. Thus, we have offered as detailed as possible a version of the language for Council and the Election Commission to use.

Of course on all matters we are available to answer questions and give our opinions on the subject. We also have access to national experts on these issues to consult with on any questions council may request from us.

Sincerely,

Tom Trescott and Kathryn Bruner

Ferndale for Instant Runoff Voting
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